STATE PERSONNEL BOARD, STATE OF COLORADO
Case No. 97B057

JAMES TOOTHAKER
Conpl ai nant ,
VS.

DEPARTMENT OF CORRECTI ONS,
Dl VI SI ON OF ADULT PAROLE SUPERVI SI ON,

Respondent .

Heari ng commenced on January 15, 1997 and concl uded on March
21, 1997 before Adm nistrative Law Judge Robert W Thonpson, Jr
Respondent was represented by Assistant Attorney GCeneral Diane
Marie M chaud. Conpl ai nant appeared and was represented by Carol
Iten, Attorney at Law.

Respondent’ s witnesses were Investigators M chael D sque and
Kennet h Lovin, Department of Corrections, and Tom Coogan, Division
Director of Adult Parole Services, Departnment of Corrections.

Conpl ai nant testified in his own behalf and called no other
W t nesses.

Respondent’s Exhibits 1 through 6 were stipulated into
evidence. Exhibit 7 was admtted w thout objection.

Conpl ai nant offered no exhibits.

MATTER APPEALED

Conpl ai nant appeals a five-day disciplinary suspension. For
the reasons set forth below, respondent’s action is rescinded.

| SSUES
1. Whet her conplainant conmtted the acts for which
di sci pli ne was i nposed,;
2. Whet her the discipline inposed was within the range of

alternatives available to the appointing authority;
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3. Whet her respondent’s action was arbitrary, capricious or
contrary to rule or |aw

4. Whet her either party is entitled to an award of attorney
fees and costs.

FI NDI NGS OF FACT

1. Conpl ai nant, Janmes Toothaker, was a Correctiona
Techni cian (Sergeant) at the Frenont Correctional Facility (FCF) at
the time of the incident described herein. He has since been

pronoted to the rank of Lieutenant. He was a nenber of the Speci al
Operations Response Team (SORT) from 1988 until 1992.

2. Toot haker has been enployed by the Departnent of
Corrections (DOC) for nine years and has received primarily
commendabl e job performance ratings. He has been issued no ot her
corrective or disciplinary actions.

3. In Septenber 1996, DOC Investigator Mke Disque
t el ephoned Toot haker at FCF and asked himto cone to the central
office in Colorado Springs for an interview in connection wth the
investigation of a SORT “shakedown” at Centennial Correctiona
Facility in the early 1990s. There had been allegations of theft
of guns and amuni tion, drug use and other crines by SORT nmenbers,
of whom there were 25 to 30. The investigator did not suspect
Toot haker of wongdoing but felt that he mght have valuable
information to offer. Toot haker was known as a “straight-up guy.”

4. On Monday, Septenber 30, 1996, Toot haker arrived at the
central office acconpani ed by AFSCVE Busi ness Agent Robert Roybal,
serving as Toothaker’s representative. 1In addition to Investigator
D sque, Investigator Ken Lovin was present.

5. Toot haker had a tape recorder in his possession and asked
that he be allowed to tape the interview He stated that he wanted
to have a verbatim transcript for his own protection because he
believed that DOC i nvestigators tended to tw st things around and
that three other SORT nenbers had been unjustly fired.

6. D sque deni ed Toot haker’s request, explaining that he and
Lovin woul d take notes, and that Toothaker and Roybal could al so
take notes, thus alleviating the need for a verbatim transcript.
(Disque testified at hearing that the advantage of taking witten
notes is that certain matters can be left out.) Toot haker
expl ai ned that he woul d answer all questions fully and truthfully
as long as he were allowed to tape record the interview. Disque
refused and, at the conclusion of the woul d-be interview advised
Toot haker of his Gerraghty rights on a formwhich was signed by al
four persons present. Gerraghty stands for the proposition that an
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enpl oyee’s statenents during an investigation cannot be used
against himin a crimnal prosecution but may be used against him
in an adm ni strative proceeding.

7. D sque would not allow the interview to be audi ot aped
because he assuned that Toot haker would share the tape with his
friends at SORT and because there m ght be several different issues
di scussed whi ch should not all be |unped together on the sane tape.

8. As a lead investigator, Disque has not allowed the tape
recording of an interview during his three years at DOC. However,
he has sat in on interviews by other |ead investigators who all owed
the interview to be taped.

9. In Septenber or Cctober 1996, Investigator Lovin
interviewed Lt. Steve Hartley, a SORT nenber, and granted Hartley's
request to tape record the interview Lovin testified that this
was in the course of a review, not an investigation, that there
were no privacy issues and at the conclusion of the interview
Hartl ey said Lovin could keep the tape, which he did.

10. The unwitten DOC policy with respect to audiotaped
interviews is that the decision is left to the discretion of the
| ead investigator. The investigator decides whether to allow the
taping on an interview Disque testified that he could have
granted Toot haker’s request and there woul d have been not hi ng wrong
with him doing that. The policy also requires that, if either
party tapes an interview, a copy of the tape nust be nade avail abl e
to the other party.

11. There are ten or twelve investigators within the office
of the DOC I nspector Ceneral. It appears that they do not talk to
each ot her about their particular practices.

12. The investigation into the Centennial *“shakedown” has
been conpl et ed.

13. Executive Director Zavaras del egated appointing authority
to Tom Coogan, Director of the Division of Adult Parole Services,
for the purpose of <conducting an R8-3-3 neeting addressing
Toot haker’s refusal to answer questions during an official
investigation. Coogan is not Toothaker’'s supervisor and did not
have prior know edge of the incident.

14. The R8-3-3 neeting was held on Cctober 15, 1996 at
Coogan’s office in Lakewood. |In attendance were Coogan, Assi stant
Attorney General Tom Parchman, Toothaker and Robert Roybal.
Toot haker advi sed Coogan that he woul d have provided information if
he had been allowed to tape record the interview Coogan, who did
not, hinself, know what the policy was, |ater contacted |Inspector
CGeneral Bob Cantwell to learn that DOC policy leaves it to the
di scretion of the investigator in determ ning whether an interview
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wi || be audi otaped. Cantwell also confirmed that Lt. Hartley was
i ntervi ewed on audi ot ape but distinguished Hartley’'s interview by
telling Coogan that it was in connection with a different
i nve

stigation.

15. Coogan checked Toot haker’s job performance record and
found himto have been a very satisfactory enpl oyee over the past
several years. Coogan decided to inpose a five-day disciplinary
suspensi on because of the seriousness of the charge, concluding
that the tape recording of the interview was a noot point because
Toot haker had a representative with him and this would prevent
things from being tw sted around. 1In view of a good performance
record, Coogan determ ned that Toothaker “was worth salvaging in
terns of continued enploynent.”

16. Coogan did not think that a corrective action was
appropri ate because it still was not clear whether Toothaker woul d
give a statenent.

17. By letter dated Novenber 1, 1996, Coogan inposed a five-
day disciplinary suspension for violation of DOC Adm nistrative
Regul ati ons 1450-1 and 1150-4 having to do with staff being
required to cooperate during an official investigation. Coogan
found Toot haker’s conduct to be a willful failure to cooperate with
investigators. (Exhibit 2.)

18. Conplainant filed a tinely appeal of the disciplinary
action on Novenber 12, 1996.

DI SCUSSI ON

In this de novo disciplinary proceeding, the burden is on the
agency to prove by preponderant evidence that the acts or om ssions
on which the discipline was based occurred and that just cause
exists for the discipline inposed. Departnent of Institutions v.
Ki nchen, 886 P. 2d 700 (Col 0. 1994).

Respondent submts that the real issue in this case is whether
conpl ai nant shoul d have been allowed to tape record the interview.
To this judge, that is not the issue. In rendering this decision,
the adm nistrative | aw judge takes no position on the propriety of
tape recording investigative interviews, a matter best left to the
experti se of the agency.

This case is about the inpropriety of disciplining an enpl oyee
based upon a vague policy, which m ght have nore than one neaning
dependi ng upon whomis asked. See generally, WIder v. Board of
Educati on of Jefferson County School District R 1, Colorado Court
of Appeals Case No. 96CA0709, 26 The Col orado Lawyer 182 (March
1997) (teacher dismssal reversed for vagueness of policy
concerning the showi ng of controversial filnms in classroom
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Conpl ai nant was not put on fair notice that his insistence on
tape recording the interview would constitute a refusal to answer
guestions or a failure to cooperate with investigators. Such terns
are not adequately defined in the subject admnistrative
regul ations, but rather depend upon an interpretation. In
conplainant’s view, he did not refuse to cooperate. He stated from
the outset that he would answer all questions to the best of his
ability if he were allowed to tape record the interview. One
i nvestigator mght grant that request, while another m ght not.
D sque, hinself, testified that he would not have been doing
anything wong by allowi ng the interview to be audi ot aped.

Conpl ai nant was entitled to prior notice that his conduct was
proscri bed. \Whatever an agency determnes its policy to be, the
policy must be clear, understandable and consistently applied
before it can serve as the basis for discipline.

One way to provide the required notice before discipline was
to issue a corrective action and warning of future consequences in
t he event of nonconpliance, giving conplainant specific notice that
his conduct would be considered a refusal to cooperate wth
investigators in violation of DOC Adm ni strative Regul ati ons 1450-1
and 1150-4. The appointing authority instead deci ded against a

corrective action on grounds that it was still not clear to him
t hat conpl ainant intended to give a statenent. Yet, that is the
very purpose of a corrective action, i.e. to correct and inprove an

enpl oyee’ s performance or behavior in a formal, systematic manner.

Rule R8-3-2, 4 Code Colo. Reg. 801-1. This is the approach that a
reasonabl e and prudent adm nistrator would have taken under the
circunstances. As it stands, conpl ainant was disciplined, and no
statenment was ever received from him

In addition to it being the action of a reasonable
adm nistrator, the appointing authority was required to inpose
progressive discipline. Rule R8-3-1, 4 Code Colo. Reg. 801-1.
There is no evidence of record that conplai nant was progressively

di sci pl i ned. This record <cannot sustain a finding that
conpl ainant’s conduct was “so flagrant or serious” as to warrant
i medi ate disciplinary action. Id. (Indeed, he has since been

pronoted.) Consequently, disciplinary action was not within the
real mof alternatives available to the appointing authority.

Because of the vagueness of whether conplainant did, in fact,
refuse to answer questions during an investigation, respondent’s
action is found groundl ess. The appointing authority’s disregard
of the rule of progressive discipline is found to be an act of bad

faith. Conpl ai nant should, therefore, receive an award of his
reasonabl e attorney fees and costs under 824-50-125.5, C R S. of
the State Personnel System Act. Coffey v. Colorado School of

M nes, 870 P.2d 608 (Colo. App. 1993), cert. denied; Hartley v.
Department of Corrections, Colorado Court of Appeals Case No.
96CA0183, = P.2d __ (April 17, 1997).
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CONCLUSI ONS OF LAW

1. Respondent did not prove by preponderant evidence that
conpl ainant conmitted the acts for which discipline was inposed.

2. The discipline inposed was not wthin the range of
alternatives available to the appointing authority.

3. Respondent’s action was arbitrary, capricious or contrary
torule or |aw

4. Conplainant is entitled to an award of attorney fees and
costs.

ORDER

The action of the respondent is rescinded. Conplainant shal
be reinstated for the period of the disciplinary suspension wth
back pay and benefits. Respondent shall pay to conplainant his
reasonabl e attorney fees and costs incurred.

DATED this day of
April, 1997, at Robert W Thonpson, Jr.
Denver, Col orado. Adm ni strative Law Judge

CERTI FI CATE OF MAI LI NG

This is to certify that on the day of April, 1997, | placed
true copies of the foregoing INITIAL DECI SION OF THE ADM N STRATI VE
LAWJUDGE in the United States mail, postage prepaid, addressed as
foll ows:

Carol M Iten

Attorney at Law

789 Sherman Street, #640
Denver, CO 80203

and in the interagency nail, addressed as foll ows:

D ane Marie M chaud

Assi stant Attorney General
State Services Section

1525 Sherman Street, 5th Fl oor
Denver, CO 80203
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